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INDIA'S LEGAL FRAMEWORK FOR COMBATING PIRACY AND
TERRORISM AT

SEA
-Dr. R. Bhanu Krishna Kiran

INTRODUCTION

Good order at sea guarantees the safety and security of shipping and allows India
to track its maritime interests and enlarge its marine resources in compliance
with established principles of international law. Piracy and armed robbery
against ships and maritime terrorism are the unprecedented threats which are
crucial with regard to the maritime safety and security ofIndia. Any distraction
to the Indian trade flows due to these threats would lead to a serious impact
on the economy at the global level and debilitation of social starus of India
because 95 % of the Indian trade volume is moved by sea. Consequently, the
prevention and suppression of piracy and terrorism at sea through the Indian
criminal justice mechanism is very important.
This paper has three objectives. Firstly, it outlines the provisions of the existing
legal framework to combat piracy and maritime terrorism. Secondly, while
evaluating the provisions, this paper exposes key issues related to jurisdiction
and investigation. Whether India has authority to prosecute and conduct trial
is an important question because many ships are registered in a state other
than that of those who possess or operate them. For that reason , when multiple
jurisdictions are involved, who is going to investigate and prosecute the offences
committed on board a ship ? Finally, this paper tracks key factors in solving
the issues in combating piracy and terrorism at sea.

LEGAL FRAME WORK
The threats like piracy and terrorism at sea are of international nature; there are
plenty of international conventions to counter them. To deal with piracy and
61
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maritime terrorism, many international counter-terrorism treaties are available in

the form of United Nations conventions, maritime conventions, instruments related
to civil aviation' and International Atomic Energy Agency (IAEA) conventions.'
The most significant ones applicable are United Nations Convention on Law of the
Sea, 1980 (UNCLOS); Convention for the Suppression of Unlawful acts against
the Safety of Maritime Navigation, 1988 (SUA Convention); Protocol for the
Suppression of Unlawful Acts against Fixed Platforms located on the Continental
Shelf, 1988; Protocol for the Suppression of Unlawful Acts against Fixed Platforms
located on the Continental Shelf, 2005; and Protocol to Convention for the
Suppression of Unlawful ACts against the Safety of Maritime Navigation 2005 .
India has ratified UNCLOS, SUA Convention, and Protocol for the Suppression
of Unlawful Acts against Fixed Platforms located on the Continental Shelf,
1988. India has not ratified Protocol for the Suppression of Un lawful Acts
against Fixed Platforms located on the Continental Shelf, 2005, and Protocol
to Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation, 2005.' India has incorporated some of the international
provisions into SUA Act and the draft Piracy Bill 2012.

Convention of Prevention and Punishment of Crimes against International ly Protected
Persons, 1973; International Convention against me Taking of Hostages. 1979; International
Convention for the Suppression of Bombing. 1997; Internationu Convention for the
Suppression of Terrorist Financing, 1999; International Convention for the Suppression
of Acts of Nuclear Terrorism, 2005; and maririme ~reements like Convention for the
Suppression of Unlawful ActS against the Safety of Maritime Navigation, 1988 (SUA
Convention); Protocol to Convention for the Suppression of Unlawful Acts agai nst the Safety
of Maritime Navigation, 2005; Protocol for the Suppression of Unlawful Acts against fixed
Platforms located on me Continental Shelf, 1988; Protocol for the Suppression of Unlawful
Acts against fixed Platforms located on the Continental Shelf, 2005; and Civil Aviations
Conventions, including Convention on Offences and Cercain other AI::r~ Committed on
Board Aircraft, 1963; Convention for the Suppression of me Unlawful Seizure of Aircrafrs,
1970; Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation,
1971; Protocol for the Suppression of Unlawful Acts of Violen ce at Airports Serving
Internarionai Civil Aviation, 1988; Convention on the Marking of Plastic Explosives for
the purpose of Detection, 1991 . For the textS of these conventions, see Databaus, Unired
Nations Treaty Collecrion, available at hnp: /ltreaties.un.org/P<lies/DB.aspx?path OBI
studjesil';Jge2 en.xml& menu -MTDSG (last visited on Oct. 30, 2012).
2

Co nvention on the Physical Protection ofNudear Material, 198 ,1456, U.N .T.S. 246.

3

International Maritime Organization (IMO) , Status ojConvmtil}m available at http://
www.imo.org/About/Conventions/StatusOfConventions/ Documents/status-x.xls (last
visi ted on Oct. 18,2012).
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Indian Navy Act, 1957; The Territorial Waters, Continental Shelf, Exclusive
Economic Zone and other Maritime Zones Act, 1976; The Coast Guard
Act, 1978; The Suppression of Unlawful Acts against the Safety of Maritime
Navigation and Fixed Platforms On Continental Shelf Act, 2002 (SUA Act);
and the National Investigation Act, 2008 (NIA Act), are relevant legislations
in combating piracy and maritime terrorism. In addition, the provisions of
Indian Penal Code, 1860 (IPC), and the Code of Criminal Procedure, 1973
(CrPC), are appropriate and relevant in combating piracy and terrorism at sea.

Piracy and Armed Robbery against Ships
Acts of piracy and armed robbety against ships is a serious threat to the lives of
Indian seafarers, the safety of navigation, the marine environment and the security
ofIndia. UNCLOS provides the international legal framework for the suppression
of piracy.' An act which constitutes 'piracy" and 'pirate ship'· is defined under
UNCLOS. According to Article 101 of UNCLOS, any illegal acts of violence,
or detention or any act of depredation executed for private ends, i.e., for material
benefits; the act carried out on high seas; and involvement of two ships (private
ship against another ship) are essential ingredients for establishing the crime of
piracy. Piracy is a crime that can be committed only on or over the high seas, the
exclusive economic wne, and the contiguous wne, in international airspace, and
in other places beyond the territorial jurisdiction of any state.' Article 101 fails
to recognize all acts of violence, like murder, rape, etc.
It is important to distinguish between "piracy" and "armed robbery against
ships." It is advisable to refer the IMO documents for the revised definition of

4

5
6

Vnited Nations Convemion on Law of the Sea (UNCLOS) an. 100-107, Dec. 10, 1982,
1833 V.N.T.S. 397.
!d.An.l01.
ld. Art. 103. (According [Q this provision , a ship or aircraft is considered a pirate ship or
aircraft if it is imended by the persons in dom inant comrol co be used for the purpose
of committing one of the acts referred to in Article 101. The same applies if the ship or
aircraft has been used [0 commit any such act, so long as it remains under the contro l of
the persons guilty of [hat act.)

7

!d. Art 101 (3).
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"armed robbery against ships" which declares it is any unlawful act of violence
or detention or any act of depredation, or threat thereof, other than an act of
piracy, directed against a ship or against persons or property on board such ship,
within a State's jurisdiction over such offences.' This definition includes taking
of hostages from the ship's passengers or crew and, holding them for ransom
and, also, crimes committed to collect funds for terrorist causes.
The IMO's Code of Practice for the Investigation of Crimes of Piracy and
Armed Robbery against Ships recommends taking measures necessary to
establish jurisdiction over the offences of piracy and armed robbery against
ships' Through the unanimous adoption of resolution 1846 (2008), and
acting under the Charter's Chapter VII, the Council decided that during the
next 12 months, States and regional organizations cooperating with the Somali
Transitional Federal Government (TFG) may enter into the territorial waters of
Somalia for the purpose of repressing acts of piracy and armed robbery at sea,
in a manner consistent with such action permitted on the high seas. ' O However,
the Securiry Council reauthorizes states and regional groups to intervene at sea
whenever necessary. II
Currently, the Indian law does not specifically define the act of piracy, pirate
ship or any other acts of piracy. Howevet, the Indian Navy Act, 1957 talks
about pirate. The term 'enemy' of Indian Navy Act, 1957, includes all armed
rebels, armed mutineers, armed rioters and pirates and any person in arms,
agai nst whom it is the du ry of any person subject to naval law to act.12 If

8

International Maritime Organization [IMOL Code of Practice for [he Investigati on of

9

C rim es of Piracy and Armed Robbery Against Ships, IMO Assemb. Res.A.l 025 (26),
(Dec. 2,2009), availabk at http: //www.imo.org/O yrWorkiSecurity/SecDocs/Documents/
Pirac;yIA. I02S.pdf (las, visited on Ocr. 18, 2012).
Jd Art.3(I).

10

United Na ti ons Securiry Council (UNSC),S.C. R", 1846" 10, Dec. 2, 2008, 6026,h
Meeting, UN Doc. S/RES/1846 ,availabk at .hrrp:llwww. un.org/News/Press/docs/2008/
sc 9514.doc.htm (last visited on Ocr. 20 12).

11

R<f. 1950, Nov. 23, 2010, UNSC, 6429'h Meeting, UN Doc.S/RESI1 950 availabk
at hrrp: /Iwww. un.org/News /Press/docs/2010Iscl0092.doc.htm (last visi ted on Oct.18,
20 12).
Indian Navy Act, §3(7) (I 957)

12

s.c.,
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the commanding officer of a naval vessel fails to pursue the enemy, whom
it is his dury to pursue, he would be punishable.13 It is perceptible that the
commanding officer has a dury to pursue the pirates at sea.
Due to the lack of a legal mechanism, India has encountered problems in
prosecution of pirates in MVAlondra Rainbow ease l4 and in the trials of detained
Somalia Pirates. The pirates were charged under the provisions ofIPC'and other
laws like Foreigners and Passport Act and British Admiralry Laws .16 Meanwhile,
the United Nations General Assembly Resolution 64/71 of 12 March 2010
insists on all member states to take necessary steps under national law to combat
piracy. This backdrop made Indian government introduce the Indian Piracy
Bill 2012 17 to fight piracy at sea. The Piracy Bill defines 'piracy' as any illegal act
of violence or detention for private ends by the crew or passengers of a private
ship or aircraft on high seas or at a place outside the jurisdiction of any State. It
also recommends that any act which is held to be 'piratical' under international
law shall be included in the above definition. The definition in the Bill is a

I'

replica of the UNCLOS definition. The Piracy Bill seeks to punish piracy with

13
14

Id. §34(c).
The hijacked MV Akmdra Rainbow is a 7000 ton Panama registered vessel belonging to
Japanese owners, and Indian naval and coast guard ships captured it in November 1999.
The vessel was en route from Kuala Tanjung. Indonesia, to Milke, Japan. The Pi racy

Reporting Centre (PRC) of the 1MB had announced through a worldwide broadcast that
pirates had captured the vessel. According to the PRe. the crew of the vessel was found
safe in Thailand , and the vessel was expected to (urn up in any Indian port (Q discharge

cargo. On the high seas, the pirates were arrested, and the case came up for trial in Mumbai.
By February 2003, the Mumbai Sessions Court accepted the charges, and (he 15 pirates
were awarded an imprisonment of seven years and varying fines. On April 18, 2005. the
Mumbai High Court overruled the Sessions Coun ruling and acquitted 311 convicted in
(he sea piracy case. See Vijay Sakhuja, Maritim( L~ga/ Conundrum, INSTITUTE OF PEACE
AND CONFUCf STUDIES (Nov. 3, 2012). http: //www.ipcs.org/article/ indialmaritime-lel>''lconundrum-I778.html (last visited on Oct. 18,2012).

15
16

Indian Penal Code, 1860 (IPC) §§441 & 447(Trespassing); § 121 (Waging War Against
the Country), § 307 (Attempt to Murder); and §§397 & 398 (Armed Robbery)
UdayanNambood ri, N(w Law to H(/p R(in Piraus KHABAR SOUTH ASIA
(23 / 11 /2012), availabl, at. http://khabarsouthasia.com/en_GB /articlcs/apwi/articles/
features/ 20 12/05 /0 1/feature-03.

17

.or I I a 1m dia/Pi ra
Indian Piracy Bill, 2012, available at ht :lIwww. i
pira"y%20bill%20text%20 %2020)2 pd (last visited on Nov. 23, 2012).

18

The Piracy Bill, §2(e), (20 12).

65

National Law School Journal

Vol. 12

20 14

imprisonment for life. In cases where piracy leads to death, it may be punished
with death." Also, it imposes punishments for attempts to commit and abet
piracy.'· Such acts are punishable with imprisonment up to 14 years and a fine."
Maritime Terrorism

The Council for Security Cooperation in the Asia Pacific (CSCAP) has defined
..

.

mantlm.e terrOrIsm as:

"The use of violence at sea or to a ship or fixed platform for political
ends, including any use ofviolence for the purpose ofputting the public
or any section ofthe public in fear. '.1
From this definition, it is explicable that maritime terrorism is to make use
of violence or the threat of violence in pursuit of political bjectives in the
Indian maritime domain. The possible targets of terrorists at sea are Indian
ships including warships, tankers, chemical carriers, etc., ports, offshore oil
and gas installations, energy pipelines and undersea communicuion and power
cables. In an effort to focus on maritime terrorism and other threats at sea,
the Suppression of Unlawful Acts against the Safety of Maritime Navigation
and Fixed Platforms on Continental Shelf Act, 2002 (SUA Act), was devised.
It constitutes response against terrorism aboard and against ships and fixed
platforms at sea. Section 3 of the SUA Act declares that any person, who
unlawfully and intentionally, commits an act of violence against a ship, fixed
platform, cargo ship or maritime navigational facilities is subject to punishment.
An act would be an offence if any person, unlawfully and intentionally,
seizes or exercises control over a ship by force or threat or any other form of
intimidation ." The acts which are likely to endanger safety o f fixed platform

19 !d. § 3.
20 Id. S.§ 4.
21 Id. § 5.
22

Mnno randum No.5, Coop.ration for Law and Ord.r at SM, CSCAP. Available at ht[p:11
I loa fd I
ran m I
.020 Mom " dum 20N 0
% 2 -e,ation O 2 r. 0 2 La 02 an
2
,do, 2 at 0 20 0 . df (Last
visited on Nov. 23, 2012) .
www.

23

SUA Act, § 3(1) (c), (2002).
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or safe navigation, like - committing an act of violence against a person on
board a ship or fixed platform; " destroying a ship or fixed platform or causing
damage ro them;" destroying and damaging maritime navigational facilities;'·
placing devices or substances which are likely to destroy or cause damage to
ships or its cargo or fixed platforms;'7 and communicating false information"
are punishable under SUA Act. On the other hand, SUA Act has not covered
offences like using weapons of mass destruction (WMD) against a ship or fixed
platform, discharging a WMD from a ship or fixed platform and transporting
nuclear weapons on board ships. These offences are included in 2005 SUA
Protocol. l9
Difference between Piracy and Terrorism

Piracy and maritime terrorism both have different objectives, i.e., private ends
versus political objective. Also, both will operate with different modus operandi.
While pirates work clandestinely in order to preserve the vessels/cargo to get a
ransom , terrorists operate in such a manner as to destroy the vessel to spread
terror. Terrorist tactics may overlap at the high end of pitacy, i.e., ship seizure
and hostage taking. Article 101 of UNCLOS defines the act of piracy as an act
of violence, detention, depredation, etc., committed by the crew or passengers of
a private ship for private ends, on the high seas, against another ship. According
to Section 3 of SUA Act, the act would be an offence if any person unlawfully
and intentionally seizes or exercises control over a ship by force or threat or any
other form of intimidation. It is noticeable that SUA Act does not ptonounce
for private ends and involvement of two ships.
24

!d. S. 3(1 )(a).

25 !d. S. 3(1)(b).
26
27
28
29

Id. S. 3(1)(c).
Id. S. 3(1)(d).
Id. S. 3(1)(f).
SUA Protocol, an. 3bis, Nov. 1, 2005, introduced four types of new offences including
offences with terro rist motive, transport offences. N PT and its exceptions and Q[her
offences like assisting fugitives. Availabl( at hnp: llwww· ns iaea.o rg/dow nloadsl
conventions-cades-resolutions/ suppresssion-of-rerrorism-conve n tion. pdf (laS[ visited on

November, 23, 2012).
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KEY FACETS OF COMBATING PIRACY AND MARITIME TERRORISM
The operational methods including jurisdiction, investigation and prosecution
play a key role in effective implementation oflegal measures ro combat piracy
and maritime terrorism.

Jurisdiction
The Maritime Zones Act, 1976, establishes territorial sea, contiguous zone,
exclusive economic zone (EEZ) and high seas and provides fo r some special
zones like internal waters, archipelagic waters and straits used fo r international
navigation. India has sovereignty in internal waters and tcrrirorial sea. 30 In
contiguous zone, India may prevent and punish the infringement of its customs,
fiscal, immigration or sanitary laws and regulations." In EEZ India has sovereign
rights, subject to the living and non-living resources." By the Indian Piracy Bill,
2012, Indian jurisdiction extends beyond the territorial waters with particular
reference to the Exclusive Economic Zone (EEZ) ofIndiaY
SUA Act is applicable to the offence committed on board a ship in the territorial
waters ofIndia or against a fixed platform located on the Continental Shelf of
India. 34 It applies to any ship navigating into, through or from waters beyond
the outer limits of the territorial waters of India, or the lateral limits of its
territorial waters with adjacent countries. 35 In SUA Act, where the act has
been committed is important. The SUA Act is concerned about where the ship
is coming from, or is directed ro, a point outside the territorial sea of a single
state. The NIAAct contains provisions of jurisdiction which will be applicable
to Indians and Indian ships, wherever they may be, and for persons on ships
registered in India, wherever they may be. 36
30
31
32

The Maritime Zones Act, § 3, (1976).
!d. § 5.
!d. § 7.

33
34

T he Piracy Bill, § 14, (2012).
SUA Act, § 1 (3) (c) , (2002).
[d. § 1(3)(b).
N lA Act, § I, (2008).

35

36
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It is noticeable from the provisions of the draft Piracy Bill, SUA Act and NIA
Act that they allow the exercise of extraterritorial jurisdiction on the basis of
nationality. The provisions of these Acts permit the punishment of offences
committed beyond, but which by law may be tried within India. Accordingly,
any person liable, by the stipulations of these acts, ro be tried for piracy and
terrorist-related activities committed at sea beyond India shall be dealt with
according to the provisions of these Acts for any piracy and terrorist acts
committed beyond India in the same manner as if such act had been committed
within India. It seems that piracy and terrorist activities and offences in
connection with the sea, co mmitted by Indian nationals or by foreign nationals
on ships registered in India, can be tried in India. Therefore, if the incident
occurs beyond 12 nautical miles, Indian courts can only have jurisdiction over
offenses committed by a citizen ofindia or a ship registered in India. Therefore,
if the accused are of foreign nationality and the ship is also not registered in
India, Indian courts do not have the extraterritorial jurisdiction to try such
persons. In Raymund Gencianeo v. State ofKerala,37 the court observed that the
Indian Courts have no jurisdiction to try an offence which is alleged to have
been committed by a foreign national in a foreign vessel outside the territory
ofIndia, and hence the proceedings in the case are liable to be quashed."
Section 13 of the Piracy bill empowers India to establish jurisdiction on high
seas and provides for boarding provisions. India may seize a pirate ship or a ship
taken by piracy and under control of pirates and arrest the persons and seize the
property on board. T here are no boarding provisions under SUA Act. But, under
UNCLOS, there is possibility for Indian law enforcement agencies to board a

37

The facts in that particular case involved a Philippine national. who was a crew member

of a Japanese vessel, bei ng prosecuted for the offence punishable under Section 307 of the
IPe, alleging that he anempted to commit murder of the Captain and ChiefOfficer 'ofthe
ship while he was on board the ship. 850 miles away from the Kochi coast. The accused
was arrested on 29.11.2002 and placed in judicial custody. \\I'hile the case against him
was pending before the First Additional Assistant Sessions Judge , Ernakul um. he sought
to quash the proceedings by comending that the CO UrtS in India have no jurisdiction
to try [he case since the allegation is {hat a foreign national commined {he offence in a
foreign vessel while {he vessel was outside [he tcrricory ofIndia. 2004 Cri.LJ 2296.

38

Id.

6
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foreign vessel. seize the ship and prosecute the crew." QualifYing offences at sea
as "piracy" may still give advantage in relation to boarding. Under U NCLOS .
there is possibiliry for any state to board a foreign vessel on the high seas. seize
the ship and prosecute its crew. Now. the SUA Convention is also becoming
closer to the UNCLOS by the new boarding provisions of2005 amendments.
IfIndia ratifies 2005 Protocol to the SUA Convention and includes it in SUA
Act. it would provide the boarding provisions for SUA offences.
Ind ia has right of hot pursuit - if it has good reason to believe that a foreign
ship has infringed its laws and regulations while passing through its maritime
zones . it can pursue that ship and apprehend it even on the high seas'· The
most important elements of valid hot pursuit for Indian Naval ships or Indian
Coast Guard ships are their conduct without interruption. and its immediate
commencement while the alleged infringing vessel or its accessory boats are
still within the relevant maritime zone ofIndia.
The exercise of Indian jurisdiction over piracy and maritime terrorism IS
governed by several critical factors. These include: the location of the offence.
the nationaliry of the vessel involved. the location of the vessel involved aner the
offence is committed. the nationaliry of the victims. the narure of the offence.
and the nationali ry of the offender. India can investigate and prosecute offences
in connection with piracy and maritime terrorism when it has - territorial
jurisdiction. jurisdiction over the vessel. jurisdiction ovet its nationals; and
when the offender is located in India.
Investigation
The powers of investigation. arrest and prosecution in conn ction with piracy
and maritime terrorism have been vested with the law enforcement agencies
and government organs. such as the Navy. Coast Guard and the Police. under
the dran Piracy Bill and SUA Act." Under SUA Act. preventive detention

39
40

41

UNCLOS. Supra note 4. An. 105.
This right is exercised in accordance with the provisions of Art. 111 of UNCLOS.
The Piracy Bill. § 6(1) . (2012) and SUA Act. § 4. (2002).
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and even prosecution is feasible on presumptive grounds, if sufficient evidence
is available for intent ro commit an offence defined in Section 3 which lists
out the SUA offences." SUA offences could be investigated by the National
Investigation Agency (NIA) , as its jurisdiction will be applicable to persons on
ships registered in India.43 The NIA has power to investigate nine categories of
serious offences, including seven under the special legislations and two under
the IPC," which includes terrorism and offences related to maritime transport.
The cooperation between Indian enforcement agencies and agencies of other
states is very important in the investigation of piracy and terrorist crimes for
exchange of import ant information. Indian investigators may be in an inferior
position to get important information due to codified statutes of official
secrecies. At this point, personal and diplomatic contacts are exceptionally useful
to build a legal base to ensure confidentiality to get the required information.
Prosecution
One of the significant and decisive issues to combat piracy and terrorism at sea
is how the offenders will be prosecuted if they surrender or are apprehended.
The prosecution plays a key role in fight against piracy and terrorism at sea.
Now, the perpetrators could be brought to justice on grounds of criminal
prosecution granted by the provisions of the proposed Indian Piracy Act, SUA
Act and NIA Act, which permit the formation of Special Courts to prosecute
the pirates and terrorists in connection with maritime offences.
The Piracy Bill authorizes the government to set up designated courts (Sessions
Court under each High Court through a review procedure) for speedy trial of

I

42

SUA Act, §13, (2002) .

43

NlA Act. § 1 (2008).

44

!d The "Schedule" of the NlA Act provides for them. They are - the Atomic Energy Act,
1962; the Unlawful Activities (Prevention) Act, 1967; the Anti-Hijacking Act, 1982; the
Suppression of Unlawful Acts againsr Safety of Civil Aviation Act. 1982; the SMRC
Convention (Suppression o f Terrorism) Act. 1993; the Suppression of Unlawful Acts
Against Safety of Mariti me Navigatio n and Fixed Platforms on Continental ShelfAct. 2002;
the Weapons of Mass Destruction and their Delivery Systems (Prohibition of Unlawful
Activities) Act, 2005 , and offences against the State, including conspiring or waging war
against
Government of India and counterfeiting currency notes under the IP C.

me
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offences" and authorizes the courts to prosecute the accused regardless of nationality
of the person.'" Stateless persons are brought under the ambit of the proposed act.
This provision now brings Somalia pirates operating from a dysfu nctional terriroty
under the domain oflndian law. Under the Piracy Bill, preventive detention and
even prosecution is feasible on presumptive grounds, ifsufficient evidence is available
for piratical intent. An imponant aspect of this Bill is that it puts the onus of proving
innocence on the accused. It provides that if arms or ammunition are recovered
from the possession of the accused, or if there is evidence of threat of violence, the
burden of proof for proving innocence shall shifr to the accused:" The Piracy Bill
also provides for in absentia prosecution for offences in connection with piracy."
For the purpose of providing for speedy trial of SUA offen ces, a dedicated
Sessions Court under each High Court was set up through a co sultative process
by SUA Act.49 This Act seeks for previous sanction of the Indian government
for p rosecution. Recently, the Kerala court dealt with a case where there was
the involvement of the rwo Italian Marines in the shooting of the fishermen in
the fishing boat St. Antony from the Italian Vessel Enrica Lexie. Even though
the provisions of the SUA Act and the Admiralty Offences (Colonial) Act,
1849, are applicable in this case, the charges were made under Sections 34 and
302 o fIre. A combined interpretation of Section 3 of the IPC, the Admiralty
Offences (Colonial) Act, 1849,'0 and the Section 3 of the SUA Act' I clearly reveal
that the Indian Courts have jurisdiction to try the Italian M arines Y tho ugh
SUA convention constitutes response against international terrorist acts at sea
and acts of piracy, the words 'terrorism' and 'terrorist' are not mentioned in
45
46
47

The Piracy Bill, § 8, (2012).
Id. § 6 (2).
Id. § 7.

49

Id. § 6 (3).
SUA Act, S. 5, (2002).

50

The Admiralty Offences (Colonial) Act, § 3(7c), (1849) (It provides for pu nishment if

48

any person is hurt upon [he sea).

51

SUA Act, §§ 3 (1 ) (a), (b) , (c), (g) (i) (iv) (v) and 3 (7) and (8) (c), (1002) .

52

Fo r a decailed analysis on mis case see Y.M. Syam Kuma r, Th~ Long Arm o/indian Law:
Enrica Lrxie /ncirkm andJurisdiction o[fndian Courts to try the Ita/ian Marin~. (April 15 ,

20 12), availabk at http://adm iraltylawkoehi.blogspot.inI20 12/04/"ong-arm -of-i ndianmaritime-Iaw-enrica. html .
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any part, and the term 'Ship' defined under the SUA Act includes any floating
craft." Thus, both Enrica Lexie and the fishing boat St. Antony are ships and
are, thereby, open to the SUA Act. However, prior sanction ftom the Indian
government is necessary to institute a prosecution for an offence under SUA. No
prosecution for SUA offence shall be instituted without the previous sanction
of the Central Government. 54 It indicates that if any State Government wants
to prosecute SUA offences, there must be an approval from Indian government.

PROBLEMS IN COMBATING PIRACY AND MARITIME TERRORISM
Modern shipping is of multinational nature. A ship may be owned by a
company in country A with its parent country being in B. It may fl y the flag of
COUntry C. Crew members may come from different countries like D, E, and
F. The cargo may be owned by a shipper in countries G and H. Many ships
are registered in a state other than that of those who possess or operate them.
Ship owners of any country can register in states like Panama, Liberia, etc. If
a ship owner of India registers his ship in Panama, then laws of Panama will
apply. For instance, a ship registered in India, owned by a company registered
in country B, with ctew members from country C is cruising near country
D. The ship is attacked by a group of criminals from country E on high seas,
and the ship is damaged, and one of the crew is killed. Now, what provisions
would be applicable to this crime which is involved with multiple nationalities.
When multiple nationalities are drawn into the incident, multiple jurisdictions
are involved. Therefore, what are the defined offences committed according to
international law provisions and who is going to investigate and prosecute the
offences committed on board a ship are important questions.
By the definition of piracy, UNCLOS offence could be established. Any state
may establish jurisdiction for piracy, i.e., any state can seize a pirate ship if the
offence fits to the definition of piracy by virtue of Article 105 of UNCLOS,
which also sets forth the specific actions by which States may seize a pirate
53
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ship, or a ship taken by piracy and under the control of pirates, and arrest the
persons and seize the property on board on the high seas.
By me universal jurisdiction provided by UNCLOS, India may seize a pirate
ship and arrest the persons and seize the property on board.55 Universal
jurisdiction is particularly important ro inrernational law ecause it does not
require any connection between the seizing state and the offenders, the victims
or me ship invo lved . On the high seas, or in any other place outside the
ju risdiction ofIndia, India may seize a pirate ship or a ship raken by piracy and
under the control of pirates, and arrest the persons and seize the ptoperty on
board.56 The courts ofIndia which carried out me seizure may decide upon
me penalties ro be imposed, and may also determine the action ro be taken with
regard to the ships or property, subject ro the rights of third parties acting in
good faith. For instance, the Indian court has undertaken action in the Alondra
Rainbow case by virtue of this Article 105 of the UNCLOS.
By the provisions of the UNCLOS, India has the right of visit; if there is any
reasonable ground that the suspected vessel is engaged in acts of piracy, the
shi p may be boarded and documenrs inspected. If the suspicion remains after
the inspection, further examination on board the ship rna} be conducted. 57
In the above example, as me attack rook place on the high seas, India has flag
state jurisdiction. The crimes committed by Indian nationals or by foreign
nationals on vessels registered in India can be tried in India by the provisions
of IPC and CrPC. They allow the exercise of extraterrirorial jurisdiction on
the basis of nationality. The provisions ofIPC apply to any offence committed
by - (1) any citizen ofIndia in any place without and beyon d In dia; or (2) any
person on any ship or aircraft registered in India, wherever it may be. 58 IPC
permits me pun ishment of offences committed beyond, but which by law may
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UNCLOS.

56
57
58

The Piracy Bill, § 13, 2012 also included this provision.
UNC LOS, supra note 4, Art. 110,
Indian Penal Code, S. 4, (1860).
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be tried within India. Accordingly, any person liable by any Indian law to be
tried for an offence committed beyond India shall be dealt with according to
the ptovisions ofIPC for any act committed beyond India in the same manner
as if such act had been committed within India.5' The CrPC also deals with
liability of persons involved in crimes at sea. When an offence is committed,
Section 188 ofCrPC provides that any person on any ship registered in India ,
wherever it may be, may be dealt with in respect of such offence as if it had
been committed at any place within India 6 •
In the above-mentioned example, SUA offences also could be established.
COUntty E should have jurisdiction for SUA offences, as nationals of it are
involved in the crime by the provisions of SUA Convention. Country E can
take measures as may be necessary to establish its jurisdiction over the offences
set forth in article 3 when the offence is committed by a national of that state GI
Country C may have jurisdiction because its nationals (crew members) were
killed . Article G (2) (b) of SUA Convention establishes jurisdiction over any
such offence when, during its commission, a national of that state C is seized,
threatened, injured or killed.
When dealing with offences like piracy and maritime terrorism, which involve
multiple nationalities and jurisdictions, India has to look into the common
elements like criminalizing the offences, establishing the principles for extradition
and prosecution, and providing for mutual legal assistance (MLA) mechanisms.
SUA Act makes an attempt ro comprehend the criminalization of the unlawful
activities co mmitted at sea. According to it, the act of seizing or exercising
control over a vessel or a fixed platform by force or threat or any other form
of intimidation, the violent action of any person on board which is going to
endanger the safety of a vessel or a fixed platform or any sabotage of the ship
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Id. § 3.
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C r.P.C, § 188, (1974).
SUA Convention, March, 101 988, art.6 (1) (c), 1678 U.N.T.S 201.

75

2014

National Law School JournaL

Vol. i 2

are the basic elements which constitute the criminalization. 6 :! Similar elements
could be perceived from the definition of piracy in Article 101 of U LOS and
Section 2 (e) of the Indian Piracy Bill, 2012. The SUA treaties or provisions of
SUA Act are a contribution ro the implementation ofArticle 10 1 of UNCLOS
and Section 2 (e) of the Indian Piracy Bill, 2012, and also to counteract armed
robbery.
India could go for extradition treaties with states where offenders will be found
under the principle aut dedere autjudicare (the duty to extradite or prosecute) in
internationallaw.63 Section 9 of SUA Act and Section 12 oflndian Piracy Bill,
2012, includes extradition provisions. The offences under Section 3 of SUA
Act have been added to the list of extraditable offences, and extraditio n treaties
have been made by India with convention states or protocol sfates.64 The Piracy
Bill also provides for extradition. Crimes related to piracy have been included
in the list of extraditable offences, and extradition on reciprocity basis is also
practicable with other countries in case no formal treaties exist in th is regard 6 \
MLA facilitates investigation, prosecution and preventi n of pi racy and
maritime terrorism by collection of evidence which has to be used in court. As
the involvement of Indian courts is especially crucial to get the evidence and
criminals, MLA leads to service of summons and other ju icial documents,
execution of warrants and other judicial commissions and tracing, restraint,
confiscation of proceeds and instruments of piracy and maritime terrorism.
India has established Treaties on Mutual Legal Assistance in Criminal Matters
(MLAT) to facilitate exchange of information and strengthening international
62
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SUA Convemion further criminalizes: the use of a ship as a device to
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or damage to further an act of terrorism; and the transporting on bou d a ship o f persons
who have committed an act of terrorism; and, introduces procedures for governing the
boarding of a ship believed to have committed an offence under the convemio n.
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cooperation ro combat terrorism. 66 In addirion, India, along with other South
Asian Association for Regional Cooperation (SAARC) countries, has ratified
Convention on Mutual Assisrance in Criminal Matters ro strengthen regional
cooperation in investigation and prosecution of crime:'

In the absence of required treaty or domestic law, Indi a can use United
Nations Convention against Transnational Organized Crime, 2000, as a
subsidiary application in dealing with terrorist activities at sea. This is the main
international instrument in the fight against transnational organized crime.
India has ratified this convention and its three prorocols.·' This convention
provides for confiscation and seizure,·' mutual legal assistance,'o extradition,"
and mutual law enforcement cooperation" which are applicable in the context
of terrorism at sea. Also , International Convention for the Suppression of
Terrorist Bombings, 1997 (Terrorists Bombing Convention), and International
Convention for the Suppression of Acts of Nuclear Terrorism, 2005 (Nuclear
Terrorism Convention), are applicable against ships, their passengers and crews.
As ships are included in 'public transportation systems' in Terrorists Bombing
Convention, involvement of explosives can give scope to the applicability of
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the Convention.73 Also, ships are included in "nuclear faciliry" In Nuclear
Terrorism Convention.?4Similarly, Convention against Terrorist Financing,
1999,7' and Convention on the Physical Protection of Nuclear Material, 1980
(CPPNM),76 as amended by 2005 Prorocol, are applicable t 0 on board ships.
CONCLUSION
While dealing with piracy and terrorism at sea, determining type of jurisdiction
being exercised as a flag state, coastal state or universal jurisdiction is vital.
Complex concepts including hot pursuit, rights of visit, etc., are also important.
Location of offence, i.e., whether the incident occurred in waters under full
sovereignry, like terrirorial sea, limited sovereignry rights, like in EEZ, or on
the high seas, has to be noted.
Due to the multinational nature of shipping, India will face problems in
investigation and prosecution of the perpetrators. To solve such problems, the
key facet ofIndia is to check what is applicable in bringing pirates and persons
in connection with maritime terrorism to justice through flexible use of available
legal mechanisms in each concrete case. When two or three conventions are
applicable, India has ro choose for convenience as to which will bring a better
result. Nevertheless, the international and domestic legal instruments are useful,
but they canno t solve everything. Cooperation between law enforcement
agencies, mutual legal assistance and extraditions are practicable in combating
piracy and terrorism at sea.
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